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CHAPTER ELEVEN 

 

MEDICO-LEGAL EXAMINATION OF THE 

VICTIM 

  

1. It is recommended that when a call is made to the 

sexual assault helpline174, police personnel and a 

designated unmarked ambulance attached to a 

‘Sexual Assault Crisis Centre’175 (hereinafter 

referred to as ‘the Centre’) reach the location and 

as soon as possible transport the survivor to the 

Centre. Other injured people, if any, should be 

taken to the nearest hospital. 

 

2. It goes without saying that the life of the victim is 

to be preserved before legal formalities are met. In 

an eventuality that the life of a victim will be better 

protected by taking him/her to the nearest 

hospital rather than SACC, the latter option will 

have to be adopted as an emergency measure. We 

emphasise that this should be resorted to only in 

extreme emergencies. 

 

3. The Supreme Court in the case of Pt. Parmanand 

Katara Vs. Union of India176 has emphasised the 

paramount, absolute and total obligation of 

doctors, whether in private or government service 

                                                 
174 Details on the technology and nature of helpline may be seen at 
Appendix 6. 
175 The Centre should be a specifically and exclusively designated 
space within the premises of a hospital and should be a reclusive and 
inconspicuous space. The hospital in question could either be a 
government or a private hospital. There should be adequate security 
provided at the place. There should be at least 3 rooms – a waiting 
room, a medical examination room and a counseling/ consultation 
room. The examination room should preferably have access to a 
toilet and a shower. The surroundings should also be child friendly. 
They should be non-threatening, sanitized and well-lit. 
176 (1989) 4 SCC 286 
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to extend his/her services with due expertise for 

protecting the life of the victim without 

interference from laws of procedure. This duty 

needs no support from any code of ethics or rule of 

law. The said decision also casts a duty on the state 

machinery to abstain from unduly harassing 

doctors who will have to be witnesses in such 

cases.  

 

4. The Court directed that this duty be duly 

published through visual, audio and print media. 

However, we observe that these directions have 

not been adequately complied with and doctors, 

especially in private hospitals, are extremely wary 

to deal with cases of this nature. In our opinion, 

the duty of the medical profession to extend 

unqualified services to victims of such heinous 

offences should be duly publicised and medical 

professionals and hospitals who abstain from 

performing the same ought to be punished in 

accordance with law.  

 

5. The Centre should be private, discreet and should 

at all times have all the facilities required to 

preserve the life of the victim and for her recovery. 

In particular it should have a female gynaecologist 

and a professionally qualified counsellor (who is 

trained to handle medico legal cases and is also 

female as far as feasible) available on the premises. 

The counsellor should be professionally qualified 

to deal with victims who are persons with 

disabilities also. The Centre should have a 

sanitised medical examination room with a ‘sexual 

assault investigation kit’ available on the premises. 

Proper refrigeration and storage facilities for 

preserving forensic evidence including DNA 

should be available at the Centre. 
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6. Subject to her physical health and choice, the first 

interaction of the victim should be with the 

counsellor and thereafter with the doctor and the 

police. At the very outset the counsellor must 

inform the victim about the procedure to ensue 

and also make her aware of her rights.  . There will 

also be a readily available set of names and 

telephone numbers of lawyers at the Centre and a 

lawyer from the list will be contacted by the 

counsellor to render assistance during recording of 

her statement by the police. 

 

7. We are also in agreement that the report of the 

medico-legal examination of the victim in a rape  / 

sexual assault case should, besides containing the 

usual form of particulars, deal specifically with:- 

(i) Age of the victim; 

(ii) Injuries to the body of the victim; 

(iii) General mental condition of the victim 

(iv) Counsellors report regarding disabilities of 

the victim, if any; and 

(v) Other material particulars  

 

8. We have discussed a model checklist of guidelines 

in this respect, which shall be henceforth adopted 

by medical examiners in all rape cases.  We 

assume that necessary circulars, in this regard, will 

be issued administratively until they are 

incorporated statutorily in the CrPC. 

 

9. The issue of whether sexual assault occurred is a 

legal issue and not a medical diagnosis. 

Consequently, doctors should not, on the basis of 

the medical examination conclude whether rape 

had occurred or not.  Only findings in relation to 
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medical findings should be recorded in the 

medical report.  

 

10. It is crucial to underscore that the size of the 

vaginal introitus has no bearing on a case of sexual 

assault, and therefore a test to ascertain the laxity 

of the vaginal muscles which is commonly referred 

to as the two-finger test must not be conducted. 

On the basis of this test observations/ conclusions 

such as 'habituated to sexual intercourse' should 

not be made and this is forbidden by law. 

 

11. Routinely, there is a lot of attention given to the 

status of hymen. The “finger test” is also 

conducted to note the distensibility of the hymen. 

However it is largely irrelevant because the hymen 

can be torn due to several reasons. An intact 

hymen does not rule out sexual assault, and a torn 

hymen does not prove previous sexual intercourse. 

Hymen should therefore be treated like any other 

part of the genitals while documenting 

examination findings in cases of sexual assault. 

Only those that are relevant to the episode of 

assault (findings such as fresh tears, bleeding, 

oedema etc.) are to be documented.  

 

12. We also are of the opinion that the medico-legal 

examination report should note the date and time 

of examination and be sent without delay to the 

concerned investigating officer.  To avoid 

unnecessary delays, the report must be 

transmitted to the IO by way of email (as a secure 

PDF file – digitally signed where possible), in 

addition to sending by way of regular government 

post.   It is in this background that Section 164A 

was introduced to the CrPC.  The Law 
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Commission, in its 84th Report, recommended the 

insertion of Section 164A in the following terms:- 

 

“4.8 We next deal with the victim.  In many 
cases,  the  report of  the  medical examiner as to 
the examination of   the female victim is also  
found  to  be  somewhat cursory  and  does  not  
give adequate information about the material 
particulars which are necessary for an 
adjudication as to the various  ingredients of 
section  375.  Further, it is sometimes noticed 
that the medical examination report is not sent 
promptly to the investigating officer.  As a 
result, the possibility of tampering with the 
report remains. 
  
In   our   opinion, the report of the examination 
of the victim in a case of rape should (besides 
containing the usual formal particulars) deal 
specifically with- 
  
(i) the age of the victim, 
(ii) the question whether the victim was 

previously used to sexual intercourse, 
(iii) injuries to  the  body  of the victim, 
(iv) general  mental condition  of the victim, 

and 
(v) other material  particulars in 

reasonable detail. 
  
 It  is  also  necessary  that  the  report should 
note the time of examination  and  be  sent 
without delay to the investigating officer.  It is 
very   important that the report should state 
reasons for the conclusions recorded.” 

 
13. Parliament enacted the said Section 164A twenty-

five years later as follows:- 

 

“164 A. Medical examination of the victim of 
rape. – (1) Where, during the stage when an 
offence of committing rape or attempt to 
commit rape is under investigation, it is 
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proposed to get the person of the woman with 
whom rape is alleged or attempted to have been 
committed or attempted, examined by a medical 
expert, such examination shall be conducted by 
a registered medical practitioner employed in a 
hospital run by the Government or a local 
authority and in the absence of a such a 
practitioner, by any other registered medical 
practitioner, with the consent of such woman or 
of a person competent to give such consent on 
her behalf and such woman shall be sent to such 
registered medical practitioner within twenty-
four hours from the time of receiving the 
information relating to the commission of such 
offence. 
  

(2) The registered medical practitioner, to 
whom such woman is sent shall, without delay, 
examine her and prepare a report of his 
examination giving the following particulars, 
namely:- 
   
(i) the name and address of the woman 

and of the person by whom she was 
brought; 

(ii) the age of the woman; 
(iii) the description of material taken 

from the person of the woman for 
DNA profiling; 

(iv) marks of injury, if any, on the person 
of the woman; 

(v) general mental condition of the 
woman; and 

(vi) other material particulars in 
reasonable detail. 

  
(3)  The report shall state precisely the reasons 
for each conclusion arrived at. 
 
(4) The report shall specifically record that the 
consent of the woman or of the person 
competent to give such consent on her behalf to 
such examination had been obtained. 
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(5) The exact time of commencement and 
completion of the examination shall also be 
noted in the report. 
 
(6) The registered medical practitioner shall, 
without delay forward the report to the 
investigation officer who shall forward it to the 
Magistrate referred to in section 173 as part of 
the documents referred to in clause (a) of sub-
section (5) of that section. 
 
(7) Nothing in this section shall be construed as 
rendering lawful any examination without the 
consent of the woman or of any person 
competent to give such consent on her behalf. 
 
Explanation. – For the purposes of this section, 
“examination” and “registered medical 
practitioner” shall have the same meanings as 
in section 53.” 

 

14. Thus, we note that Parliament has acted in 

alignment with modern understanding that 

previous sexual intercourse of woman would be 

irrelevant. 

 

15. We are also of the opinion that the medical 

examination of a rape/sexual assault victim must 

necessarily take place under the supervision of a 

senior female obstetrician/gynaecologist.  In the 

event an obstetrician/gynaecologist is not 

available, it shall be a senior female doctor who 

will examine a rape victim.  We also recommend 

that in order to ensure that there is a consensus of 

opinion on the medical examination, a board of 

three doctors must examine a rape/sexual assault 

victim.  We believe it is important that the 

deliberations of the said board of doctors be 

recorded as an audio recording, which must be 

later made available to a court to satisfy itself that 
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there has been a fair consensus building in relation 

to the opinion formation as far as the victim is 

concerned. 

 

16.  We are of the opinion that the medical 

examination of a victim of sexual assault/rape 

ought to be conducted in the following minimum 

conditions: 

 

a) The equipment used in the examination must 

be adequate for the purpose and must, to the 

extent possible, confirm to international 

standards; 

b) The examination room must be well ventilated 

and well lit with fixed lighting; 

c) It is better, unless the victim is an adult 

woman of mature years, to examine orally first 

the mother or older relative by whom the 

victim is accompanied.  The circumstances in 

which the offence is alleged to have been 

committed shall be ascertained from such 

relative; 

d) In any event, a trained same-sex support 

person or trained health worker should be 

present during the course of the examination; 

e) The examining doctor, with the help of the 

victim’s relatives / health worker, must 

explain to the victim each step of the 

examination and why each such step is 

important to the examination; 

f) The victim must be assured that she is in 

control of the pace, timing and components of 

the examination and that she will not be forced 

to undergo any particular step(s) of the 

examination if she is uncomfortable with the 

same; 
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g) In the event the victim does not consent to the 

whole or part of the medical examination, the 

medical examiner should refrain from making 

any adverse remarks in this regard; 

h) The victim must be reassured that the 

examination findings will be kept confidential 

outside of the knowledge of the IO and the 

court; and 

i) The victim must be shown a copy of the report 

and the contents of the same must be 

explained to her. 

 

17. We have examined various protocols issued from 

time to time relating to medical examination of 

rape / victims of sexual offences by the WHO, and 

we have also discussed the matter at length with 

physicians and experts working in this field. Based 

on our deliberations, we have suggested a set of 

guidelines for the medical and psychological 

examination of victims of rape/sexual assault, 

which can be seen at Appendices 7 and 8 hereto.  

 

18. We have perused the order dated 23.04.2009 

passed by the Delhi High Court in Delhi 

Commission for Women Vs. Delhi Police W.P (Crl) 

No. 696 of 2008 and it is seen that the said order 

contains a set of comprehensive guidelines to 

police, hospitals/doctors, Committees, Sessions 

Courts, Magistrate Courts, Prosecutors and other 

concerned authorities in order to tackle cases of 

sexual offences. The said guidelines have 

comprehensively laid down protocols and 

procedures to be followed for medical examination 

of the victim. In our opinion, these guidelines, 

which are extracted below ought to be the starting 

point for arriving at a standardised protocol for 
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medical examination which adheres to 

international standards. The orders reads as: 

 

“(a) “Crises Intervention Centre” means a 
recognized agency, appointed by the Delhi Police 
and the Delhi Commission for Women for 
responding to calls of sexual assault at the police 
station to provide counselling and other support 
services to victims of rape; 
(b) “Expert” means a person who is qualified and 
has experience in dealing with cases of sexual 
violence; 
(c) “Guardian” includes besides the natural 
guardian, support person or any person appointed 
by the Child Welfare Committee for a specified 
period to take case of the victim during the 
pendency of trial; 
(d) “Rape Crises Cell” means a cell established 
under the Delhi Commission for Women to provide 
legal assistance in the cases of sexual assault who 
would coordinate the Crises Intervention Centres 
and provide legal support to the victim and her 
family; 
(e) “Support person” means a person working in 
the capacity of a Counsellor working with a 
recognized and registered Crises Intervention 
Centres, approved by the Delhi Commission for 
Women. 
(f) The expression “offence” for the purpose of these 
guidelines shall mean and include offences of rape, 
attempt to rape and unnatural offences.  
 
(I) POLICE 

 
(a) Every Police Station shall have available round 
the clock a lady police official/ officer not below the 
rank of Head Constable.  
(b) As soon as a complaint of the offence is received, 
the duty officer receiving the complaint/ 
information shall call the lady police official/ officer 
present at the police station and make the victim 
and her family comfortable. 
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(c) The duty officer, immediately, upon receipt of 
the complaint/ information intimate to the “Rape 
Crises Cell” on its notified helpline number. 
(d) After making preliminary inquiry/ 
investigation, the Investigating Officer along with 
the lady police official/ officer available, escort the 
victim for medical examination.  
(e) The Assistant Commission of Police shall 
personally supervise all investigation into the office. 
(f) The statement of victim shall be recorded in 
private, however, the presence of family members 
while recording statement may be permitted with a 
view to make the victim comfortable. In incest cases 
where there is a suspicion of complicity of the 
family members in the crime such family members 
should not be permitted. 
(g) The Investigating Officer shall bring the cases 
relating to “child in need of case and protection” 
and the child victim involving in incest cases to the 
Child Welfare Committee. 
(h) The accused should not be brought in the 
presence of victim except for identification. 
(i) Except the offences which are reported during 
the night no victim of sexual offence shall be called 
or made to stay in the police station of NCT of 
Delhi shall ensure that Superintendents of the 
Foster Home for Women will provide necessary 
shelter till formal orders are secured from the 
concerned authorities. 
(j) The Investigating Officer shall endeavour to 
complete the investigation at the earliest and he 
shall ensure that in no case the accused gets the 
undue advantage of bail by default as per the 
provisions of Section 167, Cr.P.C. It is desirable 
that incases of incest the report under Section 173, 
Cr.P.C. is filed within 30 days. 
(k) Periodically Training to deal with rape cases 
should be provided to the Police Officers, Juvenile 
Police Officers, Welfare Officers, Probationary 
Officers and Support Persons. A Training Module 
be prepared in consultation with the Delhi Judicial 
Academy; 
(l) The Police should provide information to the 
Rape Crisis Cell regarding the case including the 
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arrest and bail application of the accused, the date 
of filing of the investigation report before the 
Magistrate; 
(m) The Police should keep the permanent 
address of the victim in their file in addition to the 
present address. They should advise the victim to 
inform them about the change of address in future; 
(n) Subject to the outcome of the W.P. (C) 
2596/2007 titled Rajeev Mohan v. State, pending 
before this Hon’ble Court in cases where the victim 
informs the police about any threats received by the 
accused family, the concerned DCP should consider 
the matter and fresh FIR must be registered under 
Section 506 of the Indian Penal Code; 
 
(II) DOCTORS/ HOSPITALS/ HEALTH 
DEPARTMENT 
 
(a) Special rooms to be set up in all Government 
hospitals for victims to be examined and question in 
privacy; 
(b) A sexual assault evidence collection kit or sexual 
assault forensic evidence (SAFE) kit consisting of a 
set of items used by medical personnel for gathering 
and preserving physical evidence following a sexual 
assault should be available with all the Government 
Hospitals. A sexual assault evidence collection kit 
should contain commonly available examination 
tools such as; 
* Detailed instructions for the examiner. 
* Forms for documentation. 
* Tube for blood sample. 
* Urine Sample container 
* Paper bags for clothing collection 
* Large sheet of paper for patient to undress over. 
* Cotton swabs for biological evidence collection  
* Sterile water. 
* Glass slides 
* Unwaxed dental floss. 
* Wooden stick for fingernail scrapings. 
* Envelopes or boxes for individual evidence 
samples. 
* Labels. 
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Other items needed for a forensic / medical exam 
and treatment that may be included in the rape kit 
are : 
* Woods lamp 
* Toluidine blue dye. 
* Drying rack for wet swabs and/or clothing. 
* Patient gown, cover sheet, blanket, pillow. 
* Needles/ Syringes for blood drawing. 
* Speculums 
* Post – It Notes used to collect trace evidence  
* Camera (35 mm, digital, or Polaroid), film 
batteries. 
* Med-scope and/or colcoscope. 
* Microscope 
* Surgilube 
* Acetic acid diluted spray 
* Medications 
* Clean clothing and shower/ hygiene items for 
the victim’s use after the exam. 
(c) A detailed description of “Assault/ Abuse 
History” be mentioned by the attending doctors on 
the MLC of victim; The doctor must ensure that the 
complete narration of the history of the case detailed 
by the victim and her escort is recorded.  
(d) After the examination is complete the victim 
should be permitted to wash op using toiletries 
provided by the hospital. The hospital should also 
have clothing to put on if her own clothing is taken 
as evidence.  
(e) All hospitals should co-operate with the police 
and preserve the samples likely to putrefy in their 
pathological facility till such time the police are able 
to complete their paper work for despatch to forensic 
lab test including DNA. 
 
(III) CHILD WELFARE COMMITTEE 
 
(a) In cases of incest and child in need of care and 
protection, the child Welfare Committee shall 
examine the victim to ascertain the nature of 
support she is getting from her family and initiate 
steps for ensuring best interests of the child. In 
such cases the Child Welfare Committee shall 
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conduct a home study to assess and ensure the 
safety of the victim. 
(b) In cases where the child is placed in the shelter, 
the Committee shall monitor the condition of the 
victim closely. 
(c) In case of incest, while the victim stays in the 
foster home the family members should be allowed 
to meet  the victim only in the presence of the 
support person and care be taken by the staff of the 
home that the meeting be not used to pressurize/ 
influence the victim to change for statement; 
(d) Child Welfare Committee shall ensure that 
rehabilitation facilities are provided to the victim in 
appropriate cases. In cases of a prolonged stay, the 
victim should be given educational and vocational 
training in order to enable the victim to support 
herself after she leaves the foster home. The Social 
Welfare Department and Child Welfare Committee 
will develop and implement Foster Care Services 
within two months.  
(e) Before passing any order of restoration of 
custody of child to the family, the Child Welfare 
Committee shall conduct an inquiry to assess the 
suitability of the victim being restored to the family. 
The custody of the child will be altered by the Child 
Welfare Committee only after consultation with the 
stake holders; 
(f) Child Welfare Committee shall ensure that the 
victim is provided with necessary medical and 
psychological aid during her stay in foster home for 
the purpose of her rehabilitation; 
(g) Child Welfare Committee shall maintain a list of 
all registered Foster Homes providing residential 
support, special services and rehabilitation facilities 
to the victim. 
 
(IV) PROSECUTORS 
 
(a) In cases where the child is placed in a shelter 
following the orders of the Child Welfare 
Committee or a Metropolitan Magistrate, the 
application seeking custody of the child made by the 
parents/ relatives of the victim should not be 
acceded to till such time, the Public Prosecutor gets 
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the status of the applicants verified with the Rape 
Crisis Cell and also call for the records of the Child 
Welfare Committee if it is not available. 
 
(V) COURTS 
 
(a) The Magistrate unless there are compelling 
reasons shall record the statement of the victim 
under Section 164, Cr.P.C. on the day on which the 
application is moved by the Investigating Officer. 
The Magistrate before proceeding to record the 
statement shall ensure that the child is made 
comfortable and she is free from the extraneous 
pressure.  
(b) An endeavour shall be made to commit such 
cases of offence to the Court of Sessions 
expeditiously and preferably within 15 days. 
(c) The Hon’ble Supreme Court in Delhi Domestic 
Working Women Forum v. Union of India, (1995) 
1 SCC 14 and reiterated by this Hon’ble Court in 
Khem Chand v. State of Delhi, 208 (4) JCC 2497 
had directed that the victim be provided with a 
Counsel. The existing practice of the victims being 
represented by a Counsel from the Rape Crisis Cell 
may continue. In cases where the victim has a 
private lawyer, she may be allowed to retain the 
private lawyer. 
(d) That as far as possible chief examination and 
cross-examination of the victim must be conducted 
on the same day; 
(e) The Additional Sessions Judge/ District Judge 
shall maintain a panel of psychiatrists, 
Psychologists and experts in sigh language, etc. 
who would assist in recording the statement of 
witnesses as and when requested by the Sessions 
Courts. 
(f) If it is brought the notice of the Court from a 
support person/ Rape Crises Cell Advocate/ victim, 
regarding threats received by the victim or her 
family members to compromise the matter, the 
Judge shall immediately direct the ACP to look in to 
the matter and provide an action taken report before 
the Court within 2 days. The Court must ensure 
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that protection is provided to the victim and her 
family. 
(g) In cases in which the witness is sent back 
unexamined and is bound down, the Court shall 
ensure that at least the travelling expenses for 
coming to and from for attending the Court are 
paid.  
 
 
(VI) SUPPORT SERVICES 
 
(a) A 24 – hour helpline that can be contacted by 
the victims, police or any member of the public will 
be created. The Commission shall notify and widely 
publish its existing telephone number and that 
number will be used till such time a toll-free 
number is made available.  
(b) The Rape Crisis Cell will have with them 
accredited support services for shelter, social 
workers, Counsellors mental health professional, 
lawyers; 
(c) The list of these accredited support services will 
be provided to the Prosecution Branch, the 
Commissioner of Police as well as to the Registrar 
of this Hon’ble Court,” 

 

19. We are also of the opinion that the medical 

examination report must be prepared, preferably 

immediately after the examination, but most 

certainly on the same date as the examination and 

must be forwarded to the investigating agency 

forthwith without delay.  The DNA and other 

samples should be sent to the concerned Forensic 

Science Labs or DNA Profiling Centres within two 

days of the incident. We are also of the opinion 

that any dereliction of duty on part of the 

examining doctor(s) to undertake the medical 

examination properly and forwarding the report to 

the IO without any delay, and any dereliction of 

duty on the part of the investigating agency in 

collecting the report or causing the victim to be 
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taken to the nearest hospital for examination, 

would be punishable as offences (in respect of the 

investigating agency) and by way of disciplinary 

proceedings (in respect of the examining doctor).  

 

Evidence and trial of rape / sexual assault cases 

 

20. Section 327 of the CrPC now contains a proviso 

(enacted pursuant to the 42nd Law Commission 

Report) which enables the Presiding Judge or 

Magistrate, for reasons to be recorded, to direct an 

in camera enquiry and trial of rape and allied 

offences.   In this regard, there are two important 

facets which need to be considered.     

 

21. First, should the entire enquiry and the trial be 

conducted in camera?  The Committee feels that, 

while to protect the testimony of the victim, the 

examination in chief and cross examination must 

be done in camera, we believe that unless there are 

compelling reasons, the remainder of the trial 

must be attempted to be conducted in open court 

because it is also important that women’s 

organisations, members of the media and 

members of the general public should also be able 

to observe the conduct of the trial.  In any event, 

the victim must have a member of the women’s 

organisation inside to offer moral support. 

 

22. In this context the following extract from the 

decision of the Supreme Court in State of Punjab v. 

Gurmeet Singh177 will be a guiding beacon: 

 

“These two provisions are in the nature of exception to 
the general rule of an open trial. In spite of the 
amendment, however, it is seen that the trial courts 

                                                 
177 (1996) 2 SCC 384 
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either are not conscious of the amendment or do not 
realise its importance for hardly does one come across a 
case where the inquiry and trial of a rape case has been 
conducted by the court in camera. The expression that 
the inquiry into and trial of rape “shall be conducted in 
camera” as occurring in sub-section (2) of Section 327 
CrPC is not only significant but very important. It 
casts a duty on the court to conduct the trial of rape 
cases etc. invariably “in camera”. The courts are obliged 
to act in furtherance of the intention expressed by the 
legislature and not to ignore its mandate and must 
invariably take recourse to the provisions of Section 
327(2) and (3) CrPC and hold the trial of rape cases in 
camera. It would enable the victim of crime to be a little 
comfortable and answer the questions with greater ease 
in not too familiar a surroundings. Trial in camera 
would not only be in keeping with the self-respect of the 
victim of crime and in tune with the legislative intent 
but is also likely to improve the quality of the evidence 
of a prosecutrix because she would not be so hesitant or 
bashful to depose frankly as she may be in an open 
court, under the gaze of public. The improved quality of 
her evidence would assist the courts in arriving at the 
truth and sifting truth from falsehood. The High Courts 
would therefore be well-advised to draw the attention of 
the trial courts to the amended provisions of Section 
327 CrPC and to impress upon the Presiding Officers to 
invariably hold the trial of rape cases in camera, rather 
than in the open court as envisaged by Section 327(2) 
CrPC. When trials are held in camera, it would not be 
lawful for any person to print or publish any matter in 
relation to the proceedings in the case, except with the 
previous permission of the court as envisaged by 
Section 327(3) CrPC. This would save any further 
embarrassment being caused to the victim of sex crime. 
Wherever possible, it may also be worth considering 
whether it would not be more desirable that the cases of 
sexual assaults on the females are tried by lady Judges, 
wherever available, so that the prosecutrix can make her 
statement with greater ease and assist the courts to 
properly discharge their duties, without allowing the 
truth to be sacrificed at the altar of rigid technicalities 
while appreciating evidence in such cases. The courts 
should, as far as possible, avoid disclosing the name of 
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the prosecutrix in their orders to save further 
embarrassment to the victim of sex crime. The 
anonymity of the victim of the crime must be 
maintained as far as possible throughout. In the present 
case, the trial court has repeatedly used the name of the 
victim in its order under appeal, when it could have just 
referred to her as the prosecutrix. We need say no more 
on this aspect and hope that the trial courts would take 
recourse to the provisions of Sections 327(2) and (3) 
CrPC liberally. Trial of rape cases in camera should be 
the rule and an open trial in such cases an exception”. 
 

 

23. Secondly, it is important to have properly 

sensitized judges to conduct such trials.  We have 

noted disturbing recounts of how rape victims 

have been actually pulverised in camera while 

suddenly facing a group of men in a hostile 

environment.  The purpose of an in camera 

proceeding is to create an environment for the 

victim, which is conducive to the conduct of a fair 

trial.  Here, we are of the opinion that judges who 

actually try rape cases must be carefully chosen by 

the Chief Justice of the High Court and there must 

be a very conscientious allocation of work when 

rape cases are tried by such judges.  We are also of 

the opinion that High Courts suo motu issue 

appropriate guidelines to ensure that there is a 

friendly and non-hostile environment in such in 

camera proceedings in respect of rape/sexual 

assault cases.  This can be easily undertaken by the 

Court in the exercise of the High Court’s 

jurisdiction under Article 235 of the Constitution, 

and has, in fact, been undertaken by the Delhi 

High Court in Virender v. State of NCT of Delhi178, 

where Gita Mittal J. directed that the following 

                                                 
178 Judgment of the Delhi High Court dated September 29, 2009 in 
Criminal Appeal No. 121 of 2009. 
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guidelines be implemented immediately in various 

courts in Delhi: 

“I. POLICE 

(i). On a complaint of a cognisable offence involving a 
child victim being made, concerned police officer shall 
record the complaint promptly and accurately. 

(ii). Upon receipt of a complaint or registration of 
FIR for any of the aforesaid offences, immediate steps 
shall be taken to associate a scientist from Forensic 
Science Laboratory or some other Laboratory or 
department in the investigations. The Investigating 
Officer shall conduct investigations on the points 
suggested by him also under his guidance and advice. 

(iii). The investigation of the case shall be referred to 
an officer not below the rank of Sub- Inspector, 
preferably a lady officer, sensitized by imparting 
appropriate training to deal with child victims of 
sexual crime. 

(iv). The statement of the victim shall be recorded 
verbatim. 

(v). The officer recording the statement of the child 
victim should not be in police uniform. 

(vi). The statement of the child victim shall be 
recorded at the residence of the victim or at any other 
place where the victim can make a statement freely 
without fear. 

(vii). The statement should be recorded promptly 
without any loss of time. 

(viii). The parents of the child or any other person in 
whom the child reposes trust and confidence will be 
allowed to remain present. 

(ix). The Investigating Officer to ensure that at no 
point should the child victim come in contact with the 
accused. 
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(x) The child victim shall not be kept in the police 
station overnight on any pretext, whatsoever, 
including medical examination. 

(xi). The Investigating Officer recording the 
statement of the child victim shall ensure that the 
victim is made comfortable before proceeding to 
record the statement and that the statement carries 
accurate narration of the incident covering all 
relevant aspects of the case. 

(xii). In the event the Investigating Officer should so 
feel the necessity, he may take the assistance of a 
psychiatrist. 

(xiii). The Investigating Officer shall ensure that the 
child victim is medically examined at the earliest 
preferably within twenty four hours (in accordance 
with Section 164A Cr.P.C) at the nearest government 
hospital or hospital recognized by the government. 

 

(xiv). The Investigating Officer shall ensure that the 
investigating team visits the site of the crime at the 
earliest to secure and collect all incriminating 
evidence available. 

(xv). The Investigating Officer shall promptly refer 
for forensic examination clothings and articles 
necessary to be examined, to the forensic laboratory 
which shall deal with such cases on priority basis to 
make its report available at an early date. 

(xvi). The investigation of the cases involving 
sexually abused child may be investigated on a 
priority basis and completed preferably within ninety 
days of the registration of the case. The investigation 
shall be periodically supervised by senior officer/s. 

(xvii). The Investigating Officer shall ensure that the 
identity of the child victim is protected from 
publicity. 
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(xviii). To ensure that the complainant or victim of 
crime does not remain in dark about the 
investigations regarding his complaint/FIR, the 
complainant or victim shall be kept informed about 
the progress of investigations. In case the 
complainant gives anything in writing and requests 
the I.O., for investigations on any particular aspect of 
the matter, the same shall be adverted to by the I.O. 
Proper entries shall be made by I.O. in case diaries in 
regard to the steps taken on the basis of the request 
made by the complainant. The complainant, however, 
shall not be entitled to know the confidential matters, 
if any, the disclosure of which may jeopardize the 
investigations. 

(xix). Whenever the SDM/Magistrate is requested to 
record a dying declaration, video recording also shall 
be done with a view to obviate subsequent objections 
to the genuineness of the dying declaration. 

(xx). The investigations for the aforesaid offences 
shall be personally supervised by the ACP of the area. 
The concerned DCP shall also undertake fortnightly 
review thereof.  

(xxi). The material prosecution witnesses cited in any 
of the aforesaid offences shall be ensured safety and 
protection by the SHO concerned, who shall 
personally attend to their complaints, if any.  

(xxii). Wherever possible, the IO shall ensure that the 
statement of the child victim is also video recorded. 

II. RECORDING OF STATEMENT BEFORE 
MAGISTRATE 

(i). The statement of the child victim shall be recorded 
promptly and at the earliest by the concerned 
Magistrate and any adjournment shall be avoided 
and in case the same is unavoidable, reasons to be 
recorded in writing. 
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(ii). In the event of the child victim being in the 
hospital, the concerned Magistrate shall record the 
statement of the victim in the hospital. 

(iii). To create a child friendly environment separate 
rooms be provided within the Court precincts where 
the statement of the child victim can be recorded. 

(iv). The child victim shall not be separated from 
his/her parents/guardians nor taken out from his/her 
environment on the ground of "Ascertaining 
voluntary nature of statement" unless the 
parents/guardian is reported to be abusive or the 
Magistrate thinks it appropriate in the interest of 
justice. 

(v). Wherever possible, the IO shall ensure that the 
statement of the child victim is also video recorded. 

(vi). No Court shall detain a child in an institution 
meant for adults. 

 

III. MEDICAL EXAMINATION 

(i) Orientation be given to the Doctors, who prepare 
MLCs or conduct post mortems to ensure that the 
MLCs as well as post mortem reports are up to the 
mark and stand judicial scrutiny in Courts. 

(ii). While conducting medical examination, child 
victim should be first made comfortable as it is 
difficult to make her understand as to why she is 
being subjected to a medical examination. 

(iii). In case of a girl child victim the medical 
examination shall be conducted preferably by a female 
doctor. 

(iv). In so far as it may be practical, psychiatrist help 
be made available to the child victim before medical 
examination at the hospital itself. 
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(v). The report should be prepared expeditiously and 
signed by the doctor conducting the examination and 
a copy of medical report be provided to the 
parents/guardian of the child victim. 

(vi). In the event results of examination are likely to 
be delayed, the same should be clearly mentioned in 
the medical report. 

(vii). The parents/guardian/person in whom child 
have trust should be allowed to be present during the 
medical examination. 

(viii). Emergency medical treatment wherever 
necessary should be provided to the child victim. 

(ix). The child victim shall be afforded prophylactic 
medical treatment against STDs. 

(x). In the event the child victim is brought to a 
private/nursing home, the child shall be afforded 
immediate medical attention and the matter be 
reported to the nearest police station. 

IV. COURT 

(i) To create a child friendly environment separate 
rooms be provided within the Court precincts where 
the statement of the child victim can be recorded. 

(ii) In case of any disability of the victim or witness 
involving or impairing communication skills, 
assistance of an independent person who is in a 
position to relate to and communicate with such 
disability requires to be taken. 

(iii) The trials into allegations of commission of rape 
must invariably be in camera. No request in this 
behalf is necessary.  

(iv) The Committal Court shall commit such cases to 
the Court of Sessions preferably within fifteen days 
after the filing of the chargesheet.  
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(v). The child witness should be permitted to testify 
from a place in the courtroom which is other than the 
one normally reserved for other witnesses. 

(vi) To minimise the trauma of a child victim or 
witness the testimony may be recorded through video 
conferencing or by way of a close circuit television. If 
this is not possible, a screen or some arrangement be 
made so that the victims or the child witness do not 
have to undergo seeing the body or face of the 
accused. The screen which should be used for the 
examination of the child witness or a victim should be 
effective and installed in such manner that the 
witness is visible to the trial judge to notice the 
demeanour of the witness. Single visibility mirrors 
may be utilised which while protecting the 
sensibilities of the child, shall ensure that the 
defendant's right to cross examination is not 
impaired.  

(vii) Competency of the child witness should be 
evaluated and order be recorded thereon. 

(viii) The trial court is required to be also satisfied 
and ought to record its satisfaction that the child 
witness understands the obligation to speak the truth 
in the witness box. In addition to the above, the court 
is required to be satisfied about the mental capacity of 
the child at the time of the occurrence concerning 
which he or she is to testify as well as an ability to 
receive an accurate impression thereof. The court 
must be satisfied that the child witness has sufficient 
memory to retain an independent recollection of the 
occurrence and a capacity to express in words or 
otherwise his or her memory of the same. The court 
has to be satisfied that the child witness has the 
capacity to understand simple questions which are 
put to it about the occurrence. 

There can be no manner of doubt that record of the 
evidence of the child witness must contain such 
satisfaction of the court. 
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(ix) As far as possible avoid disclosing the name of the 
prosecutrix in the court orders to save further 
embarrassment to the victim of the crime; anonymity 
of the victim of the crime must be maintained as far 
as possible throughout. 

(x) The statement of the child victim shall be recorded 
promptly and at the earliest by the concerned 
Magistrate and any adjournment shall be avoided 
and in case the same is unavoidable, reasons to be 
recorded in writing.  

(xi) The court should be satisfied that the victim is 
not scared and is able to reveal what has happened to 
her when she is subjected to examination during the 
recording of her evidence. The court must ensure that 
the child is not concealing portions of the evidence for 
the reason that she has bashful or ashamed of what 
has happened to her. 

(xii) It should be ensured that the victim who is 
appearing as a witness is at ease so as to improve 
upon the quality of her evidence and enable her to 
shed hesitancy to depose frankly so that the truth is 
not camouflaged on account of embarrassment at 
detailing the occurrence and the shame being felt by 
the victim. 

(xiii) Questions should be put to a victim or to the 
child witness which are not connected to case to make 
him/her comfortable and to depose without any fear or 
pressure; 

(xiv) The trial judge may permit, if deemed desirable 
to have a social worker or other friendly, independent 
or neutral adult in whom the child has confidence to 
accompany the child who is testifying. This may 
include an expert supportive of the victim or child 
witness in whom the witness is able to develop 
confidence should be permitted to be present and 
accessible to the child at all times during his/her 
testimony. Care should be taken that such person 
does not influence the child's testimony. 
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(xv) Persons not necessary for proceedings including 
extra court staff be excluded from the courtroom 
during the hearing. 

(xvi) Unless absolutely imperative, repeated 
appearance of the child witness should be prevented. 

(xvii) It should be ensured that questions which are 
put in cross examination are not designed to 
embarrass or confuse victims of rape and sexual 
abuse. 

(xviii) Questions to be put in cross examination on 
behalf of the accused, in so far as they relate directly 
to the offence, should be given in writing to the 
presiding officer of the court who may put them to the 
victim or witnesses in a language which is clear and 
is not embarrassing.  

(xix) The examination and cross examination of a 
child witness should be carefully monitored by the 
presiding judge to avoid any attempt to harass or 
intimidate the child witness. 

(xx) It is the duty of the court to arrive at the truth 
and subserve the ends of justice. The courts have to 
take a participatory role in the trial and not act as 
mere tape recorders to record whatever is being stated 
by the witnesses. The judge has to monitor the 
proceedings in aid of justice in a manner that 
something, which is not relevant, is not unnecessarily 
brought into record. Even if the prosecutor is remiss 
in some ways, the court can control the proceedings 
effectively so that the ultimate objective that is the 
truth is arrived at. The court must be conscious of 
serious pitfalls and dereliction of duty on the part of 
the prosecuting agency. Upon failure of the 
prosecuting agency showing indifference or adopting 
an attitude of aloofness, the judge must exercise the 
vast powers conferred under Section 165of the 
Evidence Act and Section 311 of the CrPC to elicit all 
necessary materials by playing an active role in the 
evidence collecting process.  



             

 
 

299 
 

 

(xxi) The judge is expected to actively participate in 
the trial, elicit necessary materials from the witnesses 
at the appropriate context which he feels necessary for 
reaching the correct conclusion. The judge has 
uninhibited power to put questions to the witness 
either during chief examination or cross examination 
or even during re-examination for this purpose. If a 
judge feels that a witness has committed an error or 
slip, it is the duty of the judge to ascertain whether it 
was so, for , to err is human and the chances of erring 
may accelerate under stress of nervousness during 
cross examination.  

 

(xxii) The court should ensure that the 
embarrassment and reservations of all those 
concerned with the proceedings which includes the 
prosecutrix, witnesses, counsels may result in 
camouflage of the ingredients of the offence. The 
judge has to be conscious of these factors and rise 
above any such reservations on account of 
embarrassment to ensure that they do not cloud the 
truth and the real actions which are attributable to 
the accused persons. 

(xxiii) The court should ascertain the spoken 
language of the witness as well as range of 
vocabulary before recording the deposition. In making 
the record of the evidence court should avoid use of 
innuendos or such expressions which may be variably 
construed. For instance gandi harkatein or 
batamezein have no definite meaning. Therefore, even 
if it is necessary to record the words of the 
prosecutrix, it is essential that what those words 
mean to her and what is intended to be conveyed are 
sensitively brought out. 

(xxiv) The court should ensure that there is no use of 
aggressive, sarcastic language or a gruelling or 
sexually explicit examination or cross examination of 
the victim or child witness. The court should come 
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down with heavily to discourage efforts to promote 
specifics and/or illustration by any of the means 
offending acts which would traumatise the victim or 
child witness and effect their testimony. The court to 
ensure that no element of vulgarity is introduced into 
the court room by any person or the record of the 
proceedings. 

(xxv) In order to elicit complete evidence, a child 
witness may use gestures. The courts must carefully 
translate such explanation or description into written 
record. 

(xxvi) The victim of child abuse or rape or a child 
witness, while giving testimony in court should be 
allowed sufficient breaks as and when required.  

(xxvii) Cases of sexual assaults on females be placed 
before lady judges wherever available. To the extent 
possible, efforts be made that the staff in the 
courtroom concerned with such cases is also of the 
same gender. 

(xxviii) The judge should be balanced, humane and 
ensure protection of the dignity of the vulnerable 
victim. There should be no expression of gender bias 
in the proceedings. No humiliation of the witness 
should be permitted either in the examination in chief 
or the cross examination. 

(xxix) A case involving a child victim or child 
witness should be prioritized and appropriate action 
taken to ensure a speedy trial to minimise the length 
of the time for which the child must endure the stress 
of involvement in a court proceeding. While 
considering any request for an adjournment, it is 
imperative that the court considers and give weight to 
any adverse impact which the delay or the 
adjournment or continuance of the trial would have 
on the welfare of the child. 
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V. GENERAL 

(i) Effort should be made to ensure that there is 
continuity of persons who are handling all aspects of 
the case involving a child victim or witness including 
such proceedings which may be out of criminal justice 
system. This may involve all steps commencing from 
the investigation to the prosecutor to whom the case 
is assigned as well as the judge who is to conduct the 
trial. 

(ii) The police and the judge must ascertain the 
language with which the child is conversant and 
make every effort to put questions in such language. 
If the language is not known to the court, efforts to 
join an independent translator in the proceedings, 
especially at the stage of deposition, should be made. 

(iii) It must be ensured that the number of times that 
a child victim or witness is required to recount the 
occurrence is minimised to the absolutely essential. 
For this purpose, right at the inception, a 
multidisciplinary team involving the investigating 
officer and the police; social services resource 
personnel as well as the prosecutor should be created 
and utilised in the investigation and prosecution of 
such cases involving a child either as a victim or a 
witness. This would create and inspire a feeling of 
confidence and trust in the child. 

(iv) The child victim shall not be separated from 
his/her parents/guardians nor taken out from his/her 
environment on the ground of "Ascertaining 
voluntary nature of statement" unless the 
parents/guardian is reported to be abusive or the 
Magistrate thinks it appropriate in the interest of 
justice. 

(v) Courts in foreign countries have evolved several 
tools including anatomically correct illustrations and 
figures (as dolls). No instance of such assistance has 
been pointed out in this Court. Extensive literature 
with regard to such aids being used by foreign courts 
is available. Subject to assistance from experts, it 
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requires to be scrutinised whether such tools can be 
utilised in this country during the recording of the 
testimony of a child victim witness so as to 
accommodate the difficulty and diffidence faced. This 
aspect deserves serious attention of all concerned as 
the same may be a valuable tool in the proceedings to 
ensure that the complete truth is brought out. 

(vi) No court shall detain a child in an institution 
meant for adults. This would apply to investigating 
agencies as well. 

(vii) The judge should ensure that there is no media 
reporting of the camera proceedings. In any case, 
sensationalisation of such cases should not be 
permitted.” 

 
24. While the Committee is glad to note the directions 
given by Mittal J. above, a perusal of the judgment 
in Virender clearly points out that these directions 
have previously been given, from time to time, by 
various Indian courts (including the Supreme 
Court) and are being ignored by the police, the 
prosecutor and by the magistrate alike.  In this 
respect, Mittal J. notes pithily: 
 
“84. The issue with regard to teaching of offences 
regarding sexual assault and rape itself has been a 
source of much discussion. I am informed that there 
are instances of even legal educators being bashful 
and embarrassed about teaching such subjects. 
Judges and counsels are products of the legal 
education. The multi-faceted problem and concerns 
noticed above are not confined to ensuring gender 
justice in courts alone. In this background, it is 
absolutely imperative that these areas of law and the 
issues which have been raised herein are taken up 
with all seriousness. Perhaps the programme of 
continuing legal education needs to take a look on 
these questions. 
 
85. As noted above, the directions laid down in the 
aforenoticed judgments do not appear to be strictly 
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followed. Some of the trial courts are either not 
conscious of their powers and duties as conferred by 
the Code of Criminal Procedure and recognised by 
the Indian Evidence Act or hesitant to exercise 
them. These issues cannot be ignored any further.” 
 

25. It is also a matter of experience that the process of 

adducing evidence in trial of cases involving 

rape/sexual offences often turns out to be an 

ordeal for the victim. She is put through 

considerable mental harassment owing to 

insensitive handling of the situation by courts and 

lawyers. The Hon’ble Supreme Court, in State of 

Punjab Vs. Gurmeet Singh ( cited supra at page 403) 

observed anxiously as under: 

 

“The courts should examine the broader probabilities 
of a case and not get swayed by minor contradictions 
or insignificant discrepancies in the statement of the 
prosecutrix, which are not of a fatal nature, to throw 
out an otherwise reliable prosecution case. If evidence 
of the prosecutrix inspires confidence, it must be 
relied upon without seeking corroboration of her 
statement in material particulars. If for some reason 
the court finds it difficult to place implicit reliance on 
her testimony, it may look for evidence which may 
lend assurance to her testimony, short of 
corroboration required in the case of an accomplice. 
The testimony of the prosecutrix must be appreciated 
in the background of the entire case and the trial 
court must be alive to its responsibility and be 
sensitive while dealing with cases involving sexual 
molestations.” 
 

There has been lately, lot of criticism of the treatment 
of the victims of sexual assault in the court during 
their cross-examination. The provisions of Evidence 
Act regarding relevancy of facts notwithstanding, 
some defence counsel adopt the strategy of continual 
questioning of the prosecutrix as to the details of the 
rape. The victim is required to repeat again and 
again the details of the rape incident not so much as 
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to bring out the facts on record or to test her 
credibility but to test her story for inconsistencies 
with a view to attempt to twist the interpretation of 
events given by her so as to make them appear 
inconsistent with her allegations. The court, 
therefore, should not sit as a silent spectator while 
the victim of crime is being cross-examined by the 
defence. It must effectively control the recording of 
evidence in the court. While every latitude should be 
given to the accused to test the veracity of the 
prosecutrix and the credibility of her version through 
cross-examination, the court must also ensure that 
cross-examination is not made a means of 
harassment or causing humiliation to the victim of 
crime. A victim of rape, it must be remembered, has 
already undergone a traumatic experience and if she 
is made to repeat again and again, in unfamiliar 
surroundings what she had been subjected to, she 
may be too ashamed and even nervous or confused to 
speak and her silence or a confused stray sentence 
may be wrongly interpreted as “discrepancies and 
contradictions” in her evidence”. 

 

26. The Committee is of the opinion that in cases of 

rape/sexual assault, additional representation, if 

sought, is made available to the 

complainant/victim prior to and during the trial.  

While the sole responsibility of carriage of 

prosecuting a crime lies with the State, we 

consider it necessary to suggest that in 

rape/sexual assault cases the complainant and/or 

the victim must have the opportunity to engage 

his/her own lawyer.  The said lawyer would also 

be permitted to assist the prosecutor, examine 

witnesses and make submissions to the Court. 

 

27. We have also taken note of proviso to Section 24(8) 

of the CrPC which empowers the Court to permit 

the victim to engage an advocate of his/her choice 

to assist the prosecution under this Section.  

However, we would like to add that it is necessary 
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to confer an independent right of representation in 

favour of the victim.  In other words, we wish to 

make it clear that it should be a statutory right as a 

part of due process of access to justice that the 

victim/complainant will be able to engage a 

lawyer of his or her choice – that is, the victim’s 

advocate should have a right of audience in 

his/her own right, and not merely in a support 

capacity to the prosecutor.  The Committee 

believes that this will add an additional level of 

oversight in the trial process.   

 

28. The Committee, at this stage, notes the judgment 

of the Supreme Court in Delhi Domestic Working 

Women’s Forum v. Union of India179 and others, 

where the Court strongly emphasised the 

importance of providing legal counsel to the 

victim. In this respect, the Court observed: 

 

“15.In this background, we think it necessary to 
indicate the broad parameters in assisting the victims of 
rape. 
 
(1) The complainants of sexual assault cases should be 
provided with legal representation. It is important 
to have someone who is well acquainted with the 
criminal justice system. The role of the victim's 
advocate would not only be to explain to the victim 
the nature of the proceedings, to prepare her for the 
case and to assist her in the police station and in 
court but to provide her with guidance as to how she 
might obtain help of a different nature from other 
agencies, for example, mind counseling or medical 
assistance. It is important to secure continuity of 
assistance by ensuring that the same person who 
looked after the complainant's interests in the police 
station represent her till the end of the case. 
 

                                                 
179 (1995) 1 SCC 14 
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(2) Legal assistance will have to be provided at the 
police station since the victim of sexual assault 
might very well be in a distressed state upon arrival 
at the police station, the guidance and support of a 
lawyer at this stage and whilst she was being 
questioned would be of great assistance to her. 

 
(3) The police should be under a duty to inform the 
victim of her right to representation before any 
questions were asked of her and that the police 
report should state that the victim was so informed. 

 
(4) A list of advocates willing to act in these cases 
should be kept at the police station for victims who 
did not have a particular lawyer in mind or whose 
own lawyer was unavailable. 

 
(5) The advocate shall be appointed by the court, upon 
application by the police at the earliest convenient 
moment, but in order to ensure that victims were 
questioned without undue delay, advocates would be 
authorised to act at the police station before leave of 
the court was sought or obtained.” 

 

29. In this respect, we would also like to take note of 

two circulars issued by the Delhi Police in 2011 

and 2012, which are a positive move in this 

direction.  The first circular180 directs all 

investigating officers to inform the 

victim/complainant of the listing of the accused’s 

bail application, so that the victim/complainant 

may get a chance to oppose such bail application. 

The circular reads as below: 

 

“It has been observed that the complainant/victim 
of rape/dowry cases usually complain against the 
Investigation Officers that they do not inform 
them about the listing of bail application in the 

                                                 
180 Circular No.5701-5800/RB/PHQ dated November 15, 2011 issued 
by the Commissioner of Police, Delhi. 
(http://www.delhipolice.nic.in/home/CAW%20Circulars/cawcircu
lar.htm)  
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court in their cases, as a result they are not able to 
oppose bail application of accused and he manages 
to get benefit/relief from the  court.  The 
Investigating Officers are portrayed as if they 
colluded with the accused party.  Though, there is 
no provision or rule laid down in Criminal 
Procedure to inform the complainant/victim party 
regarding the listing of the bail applications of 
accused in the court, but to keep them informed of 
the development and to offer an opportunity to 
defend their case, it is felt necessary to bring 
transparency in investigation process. 
 
Henceforth, all the investigation/enquiry officers 
shall inform the complainant/victim of Crime 
Against Women cases through any possible means 
of communication regarding the listing of bail 
application in order to facilitate them to put their 
version before the court, if they so desire.” 

 

30. The second circular181 which directs that the 

counsel for the Delhi Commission for Women be 

informed of the listing of a bail matter in a rape 

case, so that the DCW’s counsel may appear to 

oppose said bail. This circular reads as follows: 

 

“1. Whenever a bail matter is listed for a rape 
accused, the lawyer of the Delhi Commission for 
Women should be immediately informed at the 
following numbers of Rape Crisis Cell (RCC) of 
the Delhi Commission for Women… 
… … … 
2. The representatives of the Delhi Commission for 
Women have assured that they would send their 
lawyers to oppose the bail if timely information is 
given to them.” 

 

The issue of consent: 

                                                 
181 Circular No. 42/2012 dated April 25, 2012 issued by the Special 
Commissioner of Police (Law & Order), Delhi. 
(http://www.delhipolice.nic.in/home/CAW%20Circulars/cawcircu
lar.htm) 
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31. The marks of struggle cannot be the only evidence 

of want of consent.  The 84th Law Commission 

Report observed that:- 

 

“7.9 … … Such an attitude, though deeply 
regrettable, has no basis on the statutory provisions 
constituting the law of evidence in India.  In fact, 
the Indian law of evidence does not, in general, lay 
down that a particular species of evidence should be 
insisted upon any proof or disproof of a particular 
fact.  The Evidence Act lays down certain general 
rules which indicate the nature of facts that can be 
proved.  If a fact to be proved as a fact in issue, its 
consequences are no doubt relevant.  But proof of 
those consequences or facts is not limited to 
particular species of evidence.  Thus if want of 
consent is the fact in issue, its consequence, the 
physical resistance or struggle is no doubt relevant 
and so is the consequence of that physical struggle, 
namely, marks on the body.  But the law does not 
lay down that only that piece of evidence can be 
given…..” 
  

We cannot agree more. This significant passage 

must be borne in mind at all times by the trial 

court. 

 

32. We must note that the 42nd Law Commission (in 

the 84th Report) considered the aspect that a 

statement made in evidence by the complainant 

must be regarded as raising a presumption of want 

of consent.  The Commission observed that:- 

“We are, therefore, of the view that whether rape is 
alleged to have been constituted by sexual intercourse 
without the consent of the woman – in the case 
contemplated by Section 375, second clause – the court 
shall presume that there was want of consent, provided 
the prosecutrix has stated so in her evidence.” 
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33. The Law Commission, therefore, suggested the 

insertion of a new provision namely Section 114A 

in the Evidence Act:- 

 

“In a prosecution for rape or attempt to commit rape 
where sexual intercourse is proved and the question was 
whether it was without the consent of the woman and 
the woman with whom the rape is alleged to have been 
committed or attempted, states in her evidence before 
the Court that she did not consent, the Court shall 
presume that she did not consent…..” 

 

34. We find a reflection of the said Section 114A 

suggested by the 42nd Law Commission as one of 

the amendments in the Criminal Amendment Bill, 

2012.    

 

35. We must also acknowledge the path breaking 

approach of the Law Commission in rightly 

concluding that past sexual history is completely 

irrelevant in determining the nature of sexual 

relations between the complainant and the 

accused.  The Law Commission observed:- 

“Even when a harlot or a prostitute is raped, her 
consent at the time of the commission of the crime must 
be proved by evidence aliunde…..” 

 

36. Accordingly, the Law Commission recommended 

that Section 155(4) needed to be amended to 

exclude the evidence of sexual relations with 

persons other than the accused.  Although the said 

recommendation was made in 1980 by the 84th 

Law Commission, it took 23 years for Parliament 

to give effect to the amendment.  It is unfortunate 

that Parliament amended Section 155 by omitting 

sub-section (4) only in the year 2003.  We, 

therefore, are of the opinion that the failure of the 

State to implement such sound recommendations 
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made by Law Commissions for decades together 

depicts a low priority for protecting the rights of 

women.  In fact, one of us, who was an author of 

the National Vision Legal Document, has 

suggested that there must be a fully established 

office of the Attorney General and the Solicitor 

General which will undertake a review of the 

pending recommendations of the Law 

Commission and the relevant laws should be 

amended to bring them in line with those 

recommendations. Prompt action in this regard is 

necessary.  

 

37. We also must notice that the 42nd Law Commission 

was aware that even if Section 155(4) of the 

Evidence Act was amended, recourse could be 

taken to Section 146 of the Evidence Act.  The 42nd 

Law Commission therefore recommended the 

addition of sub-section (4) to Section 146 to the 

following effect:- 

 

“In a prosecution for rape or attempt to commit rape 
where the question of consent to sexual intercourse or 
attempted sexual intercourse is at issue, it shall not be 
permissible to adduce evidence or to put questions in 
cross examination of the prosecutrix as to a general 
immoral character or as to her previous sexual 
experience with any person other than the accused for 
proving such consent or the quality of the consent…..” 

 

38. The 42nd Law Commission then stated that even 

this was not enough.  It would be necessary to 

amend Section 53 of the Evidence Act and insert 

Section 53A which says:- 

 

“In a prosecution for rape or attempt to commit rape 
where the question of consent for sexual intercourse or 
attempt to sexual intercourse is at issue, evidence of the 
character of the prosecutrix or a previous sexual 
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experience with any person other than the accused shall 
not be on the issue of such consent or the quality of 
consent.” 

 

39. We recommend the enactment of Section 53A as 

suggested by the 42nd Law Commission. 

 

 

 


