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CHAPTER NINE 

 

SENTENCING AND PUNISHMENT 

 

The judicial trend in awarding punishment 

 

1. Over the years, courts in India have consistently 

held that sexual offences ought to be dealt with 

sternly and severely as undue sympathy to impose 

inadequate sentence would do more harm to the 

system and undermine public confidence in the 

efficacy of law.  We cite a few cases in support: 

 

2. In Mahesh v. State of M. P.147, the Supreme Court 

observed that: 

 

“It will be a mockery of justice to permit these 
appellants [the accused] to escape the extreme penalty 
of law when faced with such evidence and such cruel 
acts. To give the lesser punishment for the accused 
would be to render the justicing system of this country 
suspect. The common man will lose faith in courts. In 
such cases, he understands and appreciates the 
language of deterrence more than the reformative 
jargon”. [Emphasis supplied] 

 

3. Sevaka Perumal v. State of T.N.148, is also in the same 

vein: 

 

“Therefore, undue sympathy to impose inadequate 
sentence would do more harm to the justice system to 
undermine the public confidence in the efficacy of law 
and society could not long endure under serious 
threats. If the courts did not protect the injured, the 
injured would then resort to private vengeance. It is, 
therefore, the duty of every court to award proper 
sentence having regard to the nature of the offence and 

                                                 
147 (1987) 3 SCC 80 
148 (1991) 3 SCC 471 
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the manner in which it was executed or committed 
etc.” 

 

4. Later in Dhananjoy Chatterjee v. State of W.B.149, the 

Supreme Court opined that: 

 

“…shockingly large number of criminals go 
unpunished thereby increasingly encouraging the 
criminals and in the ultimate, making justice suffer by 
weakening the system's creditability. The imposition 
of appropriate punishment is the manner in which the 
court responds to the society's cry for justice against 
the criminal. Justice demands that courts should 
impose punishment befitting the crime so that the 
courts reflect public abhorrence of the crime. The court 
must not only keep in view the rights of the criminal 
but also the rights of the victim of the crime and the 
society at large while considering the imposition of 
appropriate punishment”. 

 

5. Then, in Ravji v. State of Rajasthan, (1996) 2 SCC 

175, the Supreme Court observed that: 

 

“It has been held in the said case that it is the nature 
and gravity of the crime but not the criminal, which 
are germane for consideration of appropriate 
punishment in a criminal trial. The court will be 
failing in its duty if appropriate punishment is not 
awarded for a crime which has been committed not 
only against the individual victim but also against the 
society to which the criminal and victim belong. The 
punishment to be awarded for a crime must not be 
irrelevant but it should conform to and be consistent 
with the atrocity and brutality with which the crime 
has been perpetrated, the enormity of the crime 
warranting public abhorrence and it should “respond 
to the society's cry for justice against the criminal”. If 
for extremely heinous crime of murder perpetrated in a 
very brutal manner without any provocation, most 
deterrent punishment is not given, the case of 
deterrent punishment will lose its relevance”. 

                                                 
149 (1994) 2 SCC 220 
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6. Similarly, in State of Karnataka v. Puttaraja150, the 

Supreme Court held that: 

 

“The object should be to protect the society and to 
deter the criminal in achieving the avowed object of 
law by imposing appropriate sentence. It is expected 
that the courts would operate the sentencing system so 
as to impose such sentence which reflects the 
conscience of the society and the sentencing process 
has to be stern where it should be. 
 
Imposition of sentence without considering its effect 
on the social order in many cases may be in reality a 
futile exercise. The social impact of the crime e.g. 
where it relates to offences against women like the case 
at hand, dacoity, kidnapping, misappropriation of 
public money, treason and other offences involving 
moral turpitude or moral delinquency which have 
great impact and serious repercussions on social order 
and public interest, cannot be lost sight of and per se 
require exemplary treatment. Any liberal attitude by 
imposing meagre sentences or taking too sympathetic a 
view merely on account of lapse of time or 
considerations personal to the accused only in respect 
of such offences will be result wise counterproductive 
in the long run and against societal interest which 
needs to be cared for and strengthened by the required 
string of deterrence inbuilt in the sentencing system”. 

 

7. And, in State of M.P. v. Munna Choubey151,  it was 

said that the: 

 

“Imposition of sentence without considering its effect 
on the social order in many cases may be in reality a 
futile exercise. The social impact of the crime e.g. 
where it relates to offences against women, dacoity, 
kidnapping, misappropriation of public money, treason 
and other offences involving moral turpitude or moral 
delinquency which have great impact on social order 
and public interest, cannot be lost sight of and per se 

                                                 
150 (2004) 1 SCC 475 
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require exemplary treatment. Any liberal attitude by 
imposing meagre sentences or taking too sympathetic 
view merely on account of lapse of time in respect of 
such offences will be result wise counterproductive in 
the long run and against societal interest which needs 
to be cared for and strengthened by string of 
deterrence inbuilt in the sentencing system” 

 

8. The same was the opinion in Jugendra Singh v. State 

of U.P.152, where the Supreme Court said that:  

“Rape or an attempt to rape is a crime not against an 
individual but a crime which destroys the basic 
equilibrium of the social atmosphere. The 
consequential death is more horrendous. It is to be kept 
in mind that an offence against the body of a woman 
lowers her dignity and mars her reputation. It is said 
that one’s physical frame is his or her temple. No one 
has any right of encroachment. An attempt for the 
momentary pleasure of the accused has caused the 
death of a child and had a devastating effect on her 
family and, in the ultimate eventuate, on the collective 
at large. When a family suffers in such a manner, the 
society as a whole is compelled to suffer as it creates an 
incurable dent in the fabric of the social milieu. The 
cry of the collective has to be answered and respected 
and that is what exactly the High Court has done by 
converting the decision of acquittal to that of 
conviction and imposed the sentence as per law.” 

 

9. In fact, it is interesting to note that in Swami 

Sharaddananda v. State of Karnataka153,  the Supreme 

Court lamented at paragraph 92 that: 

 

“The issue of sentencing has two aspects. A sentence 
may be excessive and unduly harsh or it may be highly 
disproportionately inadequate. When an appellant 
comes to this Court carrying a death sentence awarded 
by the trial court and confirmed by the High Court, 
this Court may find, as in the present appeal, that the 
case just falls short of the rarest of the rare category 

                                                 
152 (2012) 6 SCC 297 
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and may feel somewhat reluctant in endorsing the 
death sentence. But at the same time, having regard to 
the nature of the crime, the Court may strongly feel 
that a sentence of life imprisonment subject to 
remission normally works out to a term of 14 years 
would be grossly disproportionate and inadequate. 
What then should the Court do? If the Court's option 
is limited only to two punishments, one a sentence of 
imprisonment, for all intents and purposes, of not 
more than 14 years and the other death, the Court may 
feel tempted and find itself nudged into endorsing the 
death penalty. Such a course would indeed be 
disastrous. A far more just, reasonable and proper 
course would be to expand the options and to take over 
what, as a matter of fact, lawfully belongs to the Court 
i.e. the vast hiatus between 14 years' imprisonment 
and death. It needs to be emphasised that the Court 
would take recourse to the expanded option primarily 
because in the facts of the case, the sentence of 14 
years' imprisonment would amount to no punishment 
at all”. 

 

10. It therefore becomes important to review the 

punishments provided under our penal laws.   

 

11. Punishments for crimes involving sexual offences 

can be broadly classified into two categories: term 

sentences (e.g. imprisonment for 10 years) and life 

imprisonment.  Of course, in appropriate cases, 

death penalty may be awarded if the evidence 

indicates that the crime in question falls within the 

scope of section 302 of the Indian Penal Code.  

 

On term sentences 

 

12. As far as term sentences are concerned, section 376 

of the Indian Penal Code currently provides for 

punishment of either description for a term which 

shall not be less than 7 years but which may be for 

life or for a term which may extend to 10 years.  
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We however recommend that in the proposed 

Criminal Law Amendment Bill, 2012, the 

minimum sentence should be enhanced to 10 years 

with a maximum punishment being life 

imprisonment.  

 

On life imprisonment 

 

13. Before making our recommendation on this 

subject, we would like to briefly examine the 

meaning of the expression “life” in the term “life 

imprisonment”, which has attracted considerable 

judicial attention.   

 

14. Mohd. Munna v. Union of India154 reiterates the well-

settled judicial opinion that a sentence of 

imprisonment for life must, prima facie, be treated 

as imprisonment for the whole of the remaining 

period of the convict’s natural life.  This opinion 

was recently restated in Rameshbhai Chandubhai 

Rathode v. State of Gujarat155, and State of U.P. v. 

Sanjay Kumar156, where the Supreme Court 

affirmed that life imprisonment cannot be 

equivalent to imprisonment for 14 or 20 years, and 

that it actually means (and has always meant) 

imprisonment for the whole natural life of the 

convict. 

 

15. We therefore recommend a legislative clarification 

that life imprisonment must always mean 

imprisonment for ‘the entire natural life of the 

convict’.   

 

                                                 
154 (2005) 7 SCC 417. See also Gopal Vinayak Godse v. State of 
Maharashtra, (1961) 3 SCR 440 
155 (2011) 2 SCC 764 
156 (2012) 8 SCC 537 
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On death penalty 

16. Justice Stewart in Furman v. Georgia157, seminally 

noted that: 

 

“The penalty of death differs from all other forms of 
criminal punishment, not in degree, but in kind. It is 
unique in its total irrevocability. It is unique in its 
rejection of rehabilitation of the convict as a basic 
purpose of criminal justice. And it is unique, finally, 
in its absolute renunciation of all that is embodied in 
our concept of humanity”. 

 

17. These words have formed the broad foundation 

for the evolution of modern jurisprudence on 

‘death penalty’ and have prompted us to 

deliberate at length on this issue.   

 

18. The Indian law on punishment with death has 

been concretized in a few leading judgments 

which narrow down the award of death sentences 

to the ‘rarest of the rare’ cases.  The criteria for 

determining whether a given case is so rare can be 

found in Bachhan Singh v. State of Punjab158, which 

was later cited with approval in Macchi Singh v. 

State159, and recently in Mulla v. State of U.P.160.  

The said criteria are as follows (see Macchi Singh): 

 

“I. Manner of commission of murder 
 
33. When the murder is committed in an extremely 
brutal, grotesque, diabolical, revolting or dastardly 
manner so as to arouse intense and extreme 
indignation of the community. For instance, 
(i) when the house of the victim is set aflame with 
the end in view to roast him alive in the house; 

                                                 
157 408 U.S. 238 
158 (1980) 2 SCC 684 
159 (1983) 3 SCC 470 
160 (2010) 3 SCC 508 
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(ii) when the victim is subjected to inhuman acts of 
torture or cruelty in order to bring about his or her 
death; 
(iii) when the body of the victim is cut into pieces or 
his body is dismembered in a fiendish manner; 
 
II. Motive for commission of murder 
 
34. When the murder is committed for a motive 
which evinces total depravity and meanness. For 
instance when (a) a hired assassin commits murder 
for the sake of money or reward (b) a cold-blooded 
murder is committed with a deliberate design in 
order to inherit property or to gain control over 
property of a ward or a person under the control of 
the murderer or vis-à-vis whom the murderer is in 
a dominating position or in a position of trust, or 
(c) a murder is committed in the course of betrayal 
of the motherland. 
 
III. Anti-social or socially abhorrent nature of the 
crime 
 
35. (a) When murder of a member of a Scheduled 
Caste or minority community, etc. is committed not 
for personal reasons but in circumstances which 
arouse social wrath. For instance when such a 
crime is committed in order to terrorise such 
persons and frighten them into fleeing from a place 
or in order to deprive them of, or make them 
surrender, lands or benefits conferred on them with 
a view to reverse past injustices and in order to 
restore the social balance. 
 
(b) In cases of ‘bride burning’ and what are known 
as ‘dowry deaths’ or when murder is committed in 
order to remarry for the sake of extracting dowry 
once again or to marry another woman on account 
of infatuation. 
 
IV. Magnitude of crime 
 
36. When the crime is enormous in proportion. For 
instance when multiple murders say of all or almost 
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all the members of a family or a large number of 
persons of a particular caste, community, or 
locality, are committed. 
 
V. Personality of victim of murder 
 
37. When the victim of murder is (a) an innocent 
child who could not have or has not provided even 
an excuse, much less a provocation, for murder (b) 
a helpless woman or a person rendered helpless by 
old age or infirmity (c) when the victim is a person 
vis-à-vis whom the murderer is in a position of 
domination or trust (d) when the victim is a public 
figure generally loved and respected by the 
community for the services rendered by him and the 
murder is committed for political or similar reasons 
other than personal reasons. 
 
38. In this background the guidelines indicated 
in Bachan Singh case [(1980) 2 SCC 684 : 1980 
SCC (Cri) 580] will have to be culled out and 
applied to the facts of each individual case where the 
question of imposing of death sentence arises. The 
following propositions emerge from Bachan Singh 
case [(1980) 2 SCC 684 : 1980 SCC (Cri) 580] : 
 
(i) The extreme penalty of death need not be 
inflicted except in gravest cases of extreme 
culpability. 
(ii) Before opting for the death penalty the 
circumstances of the ‘offender’ also require to be 
taken into consideration along with the 
circumstances of the ‘crime’. 
(iii) Life imprisonment is the rule and death 
sentence is an exception. In other words death 
sentence must be imposed only when life 
imprisonment appears to be an altogether 
inadequate punishment having regard to the 
relevant circumstances of the crime, and provided, 
and only provided, the option to impose sentence of 
imprisonment for life cannot be conscientiously 
exercised having regard to the nature and 
circumstances of the crime and all the relevant 
circumstances. 
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(iv) A balance sheet of aggravating and mitigating 
circumstances has to be drawn up and in doing so 
the mitigating circumstances have to be accorded 
full weightage and a just balance has to be struck 
between the aggravating and the mitigating 
circumstances before the option is exercised. 
 
39. In order to apply these guidelines inter alia the 
following questions may be asked and answered: 
(a) Is there something uncommon about the crime 
which renders sentence of imprisonment for life 
inadequate and calls for a death sentence? 
(b) Are the circumstances of the crime such that 
there is no alternative but to impose death sentence 
even after according maximum weightage to the 
mitigating circumstances which speak in favour of 
the offender? 
 
40. If upon taking an overall global view of all the 
circumstances in the light of the aforesaid 
proposition and taking into account the answers to 
the questions posed hereinabove, the circumstances 
of the case are such that death sentence is 
warranted, the court would proceed to do so.” 

 

19. The philosophy behind the aforesaid tests was also 

explained in Macchi Singh: every member of the 

community is able to live his/her life because of 

the protection afforded by the community and rule 

of law.  But, when one member of the community 

shows ‘ingratitude’ to the community by killing a 

fellow member of the community or when the 

community feels that its very existence is under 

threat, then for the purposes of self-preservation, 

the community withdraws its protection.  This 

withdrawal of protection results in imposition of 

death penalty.  The court further elaborated that 

the community will only do so –  

 

“in rarest of rare cases’ when its collective conscience 
is so shocked that it will expect the holders of the 
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judicial power centre to inflict death penalty 
irrespective of their personal opinion as regards 
desirability or otherwise of retaining death penalty.”  

 

20. The ‘rarest of rare’ doctrine has been intrinsically 

linked with the need to mandatorily give ‘special 

reasons’ before imposing a penalty as specified 

under Section 354 (1) of the Cr. P.C.  Bachhan Singh 

has clarified the law by saying that ‘special 

reasons’ implies ‘exceptional reasons’ (at 

para. 161).  We also notice that punishment with 

death is given only in the rarest of rare cases when 

the alternative option of reformation and 

rehabilitation of the convict is unquestionably 

foreclosed. 

 

21. To sum up, the following are the tests for 

determining whether the accused deserves a death 

sentence (see Mulla v. State of U.P.): 

 

(a) The gruesome nature of the crime; 

(b) The mitigating and aggravating circumstances 

in the case. These must take into consideration 

the position of the criminal, and 

(c) Whether any other punishment would be 

completely inadequate. This rule emerges from 

the dictum of this Court that life imprisonment 

is the rule and death penalty an exception. 

Therefore, the court must satisfy itself that 

death penalty would be the only punishment 

which can be meted out to the convict. 

 

22. While we believe that enhanced penalties in a 

substantial number of sexual assault cases can be 

adjudged on the basis of the law laid down in the 

aforesaid cases, certain situations warrant a 

specific treatment.  We believe that where the 

offence of sexual assault, particularly ‘gang rapes’, 
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is accompanied by such brutality and violence that 

it leads to death or a Persistent Vegetative State (or 

‘PVS’ in medical terminology), punishment must 

be severe – with the minimum punishment being 

life imprisonment.  While we appreciate the 

argument that where such offences result in death, 

the case may also be tried under Section 302 of the 

IPC as a ‘rarest of the rare’ case, we must 

acknowledge that many such cases may actually 

fall within the ambit of Section 304 (Part II) since 

the ‘intention to kill’ may often not be established.  

In the case of violence resulting in Persistent 

Vegetative State is concerned, we are reminded of 

the moving story of Aruna Shanbagh, the young 

nurse who was brutally raped and lived the rest of 

her life (i.e. almost 36 years) in a Persistent 

Vegetative State.    

 

23. In our opinion, such situations must be treated 

differently because the concerted effort to rape and 

to inflict violence may disclose an intention 

deserving an enhanced punishment.  We have 

therefore recommended that a specific provision, 

namely, Section 376 (3) should be inserted in the 

Indian Penal Code to deal with the offence of 

“rape followed by death or resulting in a Persistent 

Vegetative State”.  

 

24. In our considered view, taking into account the 

views expressed on the subject by an 

overwhelming majority of scholars, leaders of 

women’s’ organisations, and other stakeholders, 

there is a strong submission that the seeking of 

death penalty would be a regressive step in the 

field of sentencing and reformation. We, having 

bestowed considerable thought on the subject, and 

having provided for enhanced sentences (short of 
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death) in respect of the above-noted aggravated 

forms of sexual assault, in the larger interests of 

society, and having regard to the current thinking 

in favour of abolition of the death penalty, and 

also to avoid the argument of any sentencing 

arbitrariness, we are not inclined to recommend 

the death penalty.  

 

25. We must therefore end this topic with a note of 

caution.  Undoubtedly, rape deserves serious 

punishment.  It is a highly reprehensible crime in 

the moral sense, and demonstrates a total 

contempt for the personal integrity and autonomy 

of the victim.  Short of homicide, it is the “ultimate 

violation of self.”  It is also a violent crime because 

it normally involves force or the threat of force or 

intimidation to overcome the will and the capacity 

of the victim to resist.  Rape is very often 

accompanied by physical injury to the victim and 

can also inflict mental and psychological damage.  

We have no doubt that it undermines the 

communicating sense of security and there is 

public injury.  However, we believe that such 

offences need to be graded.  There are instances 

where the victim/survivor is still in a position 

from which she can, with some support from 

society, overcome the trauma and lead a normal 

life.  In other words, we do not say that such a 

situation is less morally depraved, but the degree 

of injury to the person may be much less and does 

not warrant punishment with death.   

 

26. The Working Group on Human Rights in India 

and the UN has made a submission before us.  We 

have examined the submission carefully.  We have 

noticed in the said submission that the Group has 

suggested that there should be no amendment to 
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the existing law to either provide death penalty 

and/or chemical castration for the offence of rape 

or sexual assault. 

 

27. The Group has placed emphasis on Article 6 of the 

International Covenant on Civil and Political 

Rights which provides:- 

 

“In countries which have not abolished the death 
penalty, sentence of death may be imposed only for the 
most serious crimes in accordance with the law in force 
at the time of commission of crime and not contrary to 
the provisions of the present Covenant….” 

 

28. It has also been observed that death penalty will 

not be imposed on persons below 18 years and 

observes that:- 

 

“Nothing in this Article should be invoked to delay or 
prevent the abolition of capital punishment….” 

 

29. Article 7 of the Covenant provides that:- 

 

“No one shall be subjected to torture or to cruel, 
inhuman or degrading treatment or punishment in 
particular, no one shall be subjected without his free 
consent to medical or scientific experimentation.”161   

 

30. This Committee is conscious of the provisions of 

the ICCPR162, the Universal Declaration of Human 

Rights163, the Convention on the rights of child, 

Convention against torture and other cruel, 

inhuman and degrading treatment or punishment 

and other international Conventions. 

 

                                                 
161 Article 7, Part 3 ICCPR 1966 
162 Atricle 6 and 7, ICCPR 1966 
163 Article 5, UDHR 1948 



             

 
 

248 
 

31. We note that one of the standards before us is that 

the UN Commission on Human Rights has 

adopted the four resolutions to impose a 

moratorium on death penalty until such time as 

death penalty is fully abolished.  The first such 

resolution is dated 18th December 2007.  The 

resolution calls upon States which still retain the 

death penalty to “progressively restrict the use of the 

death penalty and reduce the number of offences for 

which it may be imposed”.  The abolition of death 

penalty and the reduction of number of offences in 

statute books which notify capital punishment are 

stated to be a part of international customary law.  

It has also been pointed out that the UN Human 

Rights Committee in its concluding deliberations 

on 4th August 1997 observed that:- 

 

“The Committee expresses concern of the lack of 
compliance of the Penal Code with Article 6, paragraphs 
2 and 5 of the Covenant.  Therefore, the Committee 
recommends that the State party abolish by law the 
imposition of the death penalty on minors and limit the 
offences carrying the death penalty in the most serious 
crimes with a view to its ultimate abolition….” 

 

32. We also have noted the report of the UN Special 

Rapporteur on Extrajudicial, Summary or 

Arbitrary Executions with reference to his India 

mission in 2012. 

 

“It is a matter of concern that the death penalty may be 
imposed for (seemingly a growing number of crimes 
that cannot be regarded as the most serious crimes 
referred to in Article 6 of the ICCPR as internationally 
understood, namely, crimes involving intentional 
killing)”164 

 

                                                 
164  (Press Statement – Country Mission to India 2012 available at 
http://www.ohcr.org):- 
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33. The phrase ‘rarest of rare cases’ taken from 

Bachhan Singh v. State of Punjab is often used to 

describe the Indian approach to the death penalty.  

However, this may create a wrong impression 

since the list of crimes for which sentence may be 

imposed is still much wider than the one provided 

for under international law.  Accordingly, he has 

recommended that India places a moratorium on 

the death penalty in accordance with General 

Assembly Resolution 65/206.   

 

34. This Committee is aware that over 150 States in the 

world have abolished death penalty or do not 

practice death penalty.  The Committee is also 

aware that several States in the United States of 

America retain and implement the death penalty.  

We are aware that there is a movement in the 

United States of America to impose death penalty 

for rape.  The US Supreme Court has struck down 

the death penalty for rape as contrary to the US 

Constitution.  We look at the judgment in Coker v. 

Georgia,165 where the US Supreme Court struck 

down the sentence of death for a convicted felon 

who had committed rape holding that the sentence 

of death for rape was disproportionate, violative of 

the 8th and 14th Amendments to the US 

Constitution and was also “barbaric and excessive”.  

It may be noted that this was a case of aggravated 

sexual assault.   

 

35. We also note the decision in Kennedy v. Louisiana 

where the constitutional validity of a Louisiana 

statute permitted death penalty for raping a child 

under 12 years was challenged.  It was noted that 

the crime of the petitioner was one which was 

revulsive to society and was full of horror and 

                                                 
165 433 US 584 
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hurt.  Yet, the US Supreme Court reached a finding 

that the death penalty for rape of a minor was 

unconstitutional and violative of the 8th 

Amendment being in the nature of “cruel and 

unusual punishment”.166 

 

36. Kennedy, J. observed that:- 

 

“Evolving standards of decency must embrace and 
express respect for the dignity of the person, and the 
punishment of criminals must conform to that rule…..” 

 

As we shall discuss, punishment is justified under one 
or more or three principal rationales – rehabilitation, 
deterrence and retribution.  It is the last of this 
retribution that most often can contradict the laws’ own 
ends.  This is of particular concern when the Court 
interprets the meaning of the 8th Amendment in capital 
cases.  When the law punishes by death, it risks its own 
dissent into brutality transgressing the constitutional 
commitment to decency and restraint. 

 

37. Thus, there is a strong case which is made out 

before us that in India in the context of 

international law as well as the law as explained in 

the American Courts, it would be a regressive step 

to introduce death penalty for rape even where 

such punishment is restricted to the rarest of rare 

cases.  It is also stated that there is considerable 

evidence that the deterrent effect of death penalty 

on serious crimes is actually a myth.  According to 

the Working Group on Human Rights, the murder 

rate has declined consistently in India over the last 

20 years despite the slowdown in the execution of 

death sentences since 1980.  Hence we do take note 

of the argument that introduction of death penalty 

for rape may not have a deterrent effect.  

                                                 
166 554 US 407 (2008) 
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However, we have enhanced the punishment to 

mean the remainder of life. 

 

Castration 

 

38. On the question of chemical castration as a cruel 

and unusual punishment, we find that chemical 

castration is an injection for sex offenders with 

drugs such as Depo-Provera which has the effect 

of reducing the levels of testosterone and thereby 

controlling libidinous urges. There are varying 

groups of drugs that effect libidinous urges, these 

have been categorized in the following way: 

 

“For patients with obsessive sexual fantasies, 
antidepressants from the family of SSRIs that includes 
Prozac, often prescribed to treat obsessive compulsive 
disorder, can help them control their sexual thoughts. 
The second and more radical approach is an anti-
androgen drug, such as leuprorelin, which reduces 
testosterone levels to those of a prepubescent boy, and 
makes the patient impotent.”167   
 

39. It is important to understand that unlike surgical 

castration, the effects of chemical castration are 

temporary and therefore repeated monitored 

doses at regular intervals is a necessary pre-

requisite.  It is pointed out before us that 9 States 

in the United States of America have introduced 

legislation which has permitted chemical 

castration of sex offenders, making it discretionary 

for the first time offenders and mandatory for 

repeat offenders as a pre-condition for release 

from imprisonment and/or release on parole. Till 

date, a challenge to the constitutionality of these 

                                                 
167 Decca Aitkenhead, Chemical Castration: The Soft Option. The 
Guardian, January 18, 2013. 
http://www.guardian.co.uk/society/2013/jan/18/chemical-
castration-soft-option-sex-offenders  
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laws has not been considered by the US Supreme 

Court.  It is the stand of the Working Group on 

Human Rights that mandatory chemical castration 

for sex offenders is unconstitutional as it would 

violate the fundamental right to privacy and the 

right to refuse invasive medical treatment and 

would constitute a violation of the prohibition 

against “cruel and unusual punishment” 

contained in numerous international covenants 

including the ICCPR and CAT.   

 

40. We note that it would be unconstitutional and 

inconsistent with basic human rights treaties for 

the State to expose any citizen without their 

consent to potentially dangerous medical side 

effects.  For this reason we do not recommend 

mandatory chemical castration of any type as a 

punishment for sex offenders. For the same reason 

the government of India also does not prescribe 

chemical castration as a family planning method.  

 

41. However, we note that in the UK, sex offender 

treatment programs sometimes offer chemical 

castration of one of the two types mentioned to 

convicted sex offenders as a form of psychiatric 

treatment. This is done in consultation with 

doctors and psychiatrists with the consent of the 

sex offender.  We recommend further research and 

study on the matter before commenting on its 

applicability or effectiveness in the Indian context.   

 

42. We also notice from literature that side effects of 

chemical substances like Depo-Provera may 

include osteoporosis, hypertension, fatigue, weight 

gain, nightmares, muscle weakness and apart from 

that the long term side effects are still not known. 

We are further of the opinion that chemical 
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castration fails to treat the social foundations of 

rape which is about power and sexually deviant 

behaviour.  We therefore to hold that mandatory 

chemical castration as a punishment contradicts 

human rights standards.   

  

43. We, therefore, reject the possibility of chemical 

castration as a means of punishment.  We must 

take on record a suggestion from a leading doctor 

for permanent surgical castration.  We think that a 

mutilation of the body is not permitted by the 

Constitution.  ‘Death’ is a known form of penalty 

but mutilation has not been recognised in 

progressive jurisprudence as prescribed punitive 

action.  

 

 

Reduction of age in respect of juveniles 

 

44. We have heard experts on the question of 

reduction of the age of a juvenile from 18 to 16 for 

the purpose of being tried for offences under 

various laws of the country.  We must confess that 

the degree of maturity displayed by all the 

women's organizations, the academics and a large 

body of thinking people have viewed this incident 

both in the criminological as well as societal 

perspective humbles us. 

 

45.  Assuming that a person at the age of 16 is sent to 

life imprisonment, he would be released 

sometimes in the mid-30s.  There is little assurance 

that the convict would emerge a reformed person, 

who will not commit the same crime that he was 

imprisoned for (or, for that matter, any other 

crime).  The attempt made by Ms. Kiran Bedi to 

reform Tihar Jail inmates was, and continues to be, 
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a successful experiment.  But we are afraid that 

that is only a flash in the pan.  Our jails do not 

have reformatory and rehabilitation policies.  We 

do not engage with inmates as human beings.  We 

do not bring about transformation.  We, therefore, 

breed more criminals including juveniles) in our 

prison and reformatory system by ghettoing them 

in juvenile homes and protective homes where 

they are told that the State will protect and 

provide for them, but which promise is a fruitless 

one.   

 

46. Children, who have been deprived of parental 

guidance and education, have very little chances of 

mainstreaming and rehabilitations, with the 

provisions of the Juvenile Justice Act being 

reduced to words on paper.  

 

47. We are of the view that the 3 year period (for 

which delinquent children are kept in the custody 

of special home) is cause for correction with 

respect to the damage done to the personality of 

the child.  We are completely dissatisfied with the 

operation of children’s’ institutions and it is only 

the magistrate (as presiding officer of the Juvenile 

Justice Board) who seems to be taking an interest 

in the situation. The sheer lack of counselors and 

therapy has divided the younger society into ‘I' 

and 'them'.   

 

48. We have also taken note of the fact that 

considering the recidivism being 8.2% in the year 

2010, as against 6.9% during 2011, we are not 

inclined to reduce the age of a juvenile to 16.   
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49. It is time that the State invested in reformation for 

juvenile offenders and destitute juveniles.  There 

are numerous jurisdictions like the United 

Kingdom, Thailand, and South Africa where 

children are corrected and rehabilitated; 

restorative justice is done and abuse is prevented.  

We think this is possible in India but it requires a 

determination of a higher order. 

 

50. Further, we Articles 37 and 38 of the Convention 

on the Rights of Child clearly provide as follows:- 

 

“37. States Parties shall ensure that:  
 

(a) No child shall be subjected to torture or other cruel, 
inhuman or degrading treatment or punishment. 
Neither capital punishment nor life imprisonment 
without possibility of release shall be imposed for 
offences committed by persons below eighteen years of 
age;  
 
(b) No child shall be deprived of his or her liberty 
unlawfully or arbitrarily. The arrest, detention or 
imprisonment of a child shall be in conformity with the 
law and shall be used only as a measure of last resort 
and for the shortest appropriate period of time;  
 
(c) Every child deprived of liberty shall be treated with 
humanity and respect for the inherent dignity of the 
human person, and in a manner which takes into 
account the needs of persons of his or her age. In 
particular, every child deprived of liberty shall be 
separated from adults unless it is considered in the 
child's best interest not to do so and shall have the right 
to maintain contact with his or her family through 
correspondence and visits, save in exceptional 
circumstances; 
 
(d) Every child deprived of his or her liberty shall have 
the right to prompt access to legal and other appropriate 
assistance, as well as the right to challenge the legality 
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of the deprivation of his or her liberty before a court or 
other competent, independent and impartial authority, 
and to a prompt decision on any such action. 
 
38. (1) States Parties undertake to respect and to 
ensure respect for rules of international humanitarian 
law applicable to them in armed conflicts which are 
relevant to the child.  
 
(2) States Parties shall take all feasible measures to 
ensure that persons who have not attained the age of 
fifteen years do not take a direct part in hostilities.  
 
(3) States Parties shall refrain from recruiting any 
person who has not attained the age of fifteen years into 
their armed forces. In recruiting among those persons 
who have attained the age of fifteen years but who have 
not attained the age of eighteen years, States Parties 
shall endeavour to give priority to those who are oldest.  
 
(4) In accordance with their obligations under 
international humanitarian law to protect the civilian 
population in armed conflicts, States Parties shall take 
all feasible measures to ensure protection and care of 
children who are affected by an armed conflict. 

 

51. We have also taken certain scientific factors into 

account.  Having regard to the development in 

neurosciences, we are of the view that adolescent 

brain development is one of the important issues 

in public policy.  We have taken note of the 

reasons stated by the US Supreme Court for 

abolishing death penalty for juveniles in Roper v. 

Simmons168 wherein it was quoted as follows:- 

 

“When a juvenile offender commits a heinous crime, the 
State can exact forfeiture of some of the most basic 
liberties, but the State cannot extinguish his life and his 
potential to attain a mature understanding of his own 
humanity. 

                                                 
168 543 U.S. 551 (2005) 
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… … … 
 
Retribution is not proportional if the law's most severe 
penalty is imposed on one whose culpability or 
blameworthiness is diminished, to a substantial degree, 
by reason of youth and immaturity.” 

 

52. We have also noted the decision of the US 

Supreme Court in Graham v. Florida169 as follows:- 

 

A State is not required to guarantee eventual freedom to 
a juvenile offender convicted of a nonhomicide crime.  
What the State must do, however, is give defendants 
like Graham some meaningful opportunity to obtain 
release based on demonstrated maturity and 
rehabilitation.  It is for the State, in the first instance, to 
explore the means and mechanisms for compliance.  It 
bears emphasis, however, that while the Eighth 
Amendment forbids a State from imposing a life 
without parole sentence on a juvenile nonhomicide 
offender, it does not require the State to release that 
offender during his natural life.  Those who commit 
truly horrifying crimes as juveniles may turn out to be 
irredeemable, and thus deserving of incarceration for the 
duration of their lives.  The Eighth Amendment does 
not foreclose the possibility that persons  convicted of  
nonhomicide crimes committed  before adulthood will  
remain behind bars for life.   It does forbid States from 
making  the judgment  at the outset that  those offenders 
never will be fit to reenter society. 
 

53. We must also take note of the neurological state of 

the adolescent brain. Studies show that 

adolescence is a period of significant changes in 

the brain structure and function. There is 

consensus among developmental neuroscientists 

on the nature of this change, which is aptly set out 

                                                 
169 560 U. S. ____ (2010) 
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in Laurence Steinberg’s ‘A Social Neuroscience 

Perspective on Adolescence Risk-Taking170’ –  

 

“(i) There is a decrease in grey matter in prefrontal 
regions of the brain, reflective of synaptic pruning, 
the process through which unused connections 
between neurons are eliminated. The elimination of 
these unused synapses occurs mainly during pre-
adolescence and early adolescence, the period during 
which major improvements in basic cognitive 
abilities and logical reasoning are seen, in part due 
to these very anatomical changes. 

 
(ii) Important changes in activity involving the 
neurotransmitter dopamine occur during early 
adolescence, especially around puberty. There are 
substantial changes in the density and distribution 
of dopamine receptors in pathways that connect the 
limbic system, which is where emotions are 
processed and rewards and punishments 
experienced, and the prefrontal cortex, which is the 
brain’s chief executive officer. There is more 
dopaminergic activity in these pathways during the 
first part of adolescence than at any other time in 
development. Because dopamine plays a critical role 
in how humans experience pleasure, these changes 
have important implications for sensation-seeking. 

 
(iii) There is an increase in white matter in the 
prefrontal cortex during adolescence. This is largely 
the result of myelination, the process through which 
nerve fibres become sheathed in myelin, a white, 
fatty substance that improves the efficiency of brain 
circuits. Unlike the synaptic pruning of the 
prefrontal areas, which is mainly finished by mid-
adolescence, myelination continues well into late 
adolescence and early adulthood. More efficient 
neural connections within the prefrontal cortex are 
important for higher-order cognitive functions—
planning ahead, weighing risks and rewards, and 

                                                 
170 A social neuroscience perspective on adolescent risk-taking. L 
Steinberg - Developmental Review, 2008 – Elsevier. 
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making complicated decisions, among others—that 
are regulated by multiple prefrontal areas working 
in concert. 

 
(iv) There is an increase in the strength of 
connections between the prefrontal cortex and the 
limbic system. This anatomical change is especially 
important for emotion regulation, which is 
facilitated by increased connectivity between regions 
important in the processing of emotional 
information and those important in self-control. 
These connections permit different brain systems to 
communicate with each other more effectively, and 
these gains also are on-going well into late 
adolescence. 

 

54. We are of the view that the material before is 

sufficient for us to reach the conclusion that the 

age of ‘juveniles’ ought not to be reduced to 16 

years. 


